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(L) Fraser’s dolphin (Lagenodelphis 
hosei)—1730 (an average of 346 annu-
ally). 

(M) Risso’s dolphin (Grampus 
griseus)—470375 (an average of 94075 an-
nually). 

(N) Atlantic white-sided dolphin 
(Lagenorhynchus acutus)—103255 (an av-
erage of 20651 annually). 

(O) White-beaked dophin 
(Lagenorhynchus albirostris)—17250 (an 
average of 3450 annually). 

(P) Melon-headed whale 
(Peponocephala electra)—8270 (an aver-
age of 1654 annually). 

(Q) Pygmy killer whale (Feresa 
attenuata)—1400 (an average of 280 an-
nually). 

(R) False killer whale (Pseudorca 
crassidens)—2690 (an average of 538 an-
nually). 

(S) Killer whale (Orcinus orca)—2515 
(an average of 503 annually). 

(T) Pilot whales (Short-finned pilot 
or long-finned) (Globicephala 
macrorynchus or G. melas)—636965 (an 
average of 127393 annually). 

(U) Harbor porpoise (Phocoena 
phocoena)—767405 (an average of 153481 
annually). 

(iii) Pinnipeds: 
(A) Gray seal (Halichoerus grypus)— 

39295 (an average of 7859 annually). 
(B) Harbor seal (Phoca vitulina)—63295 

(an average of 12659 annually). 
(C) Hooded seal (Cystophora cristata)— 

78590 (an average of 15718 annually). 
(D) Harp seal (Pagophilus 

groenlandica)—55010 (an average of 11002 
annually). 

(2) Level A Harassment and/or mor-
tality of no more than 10 beaked 
whales (total), of any of the species 
listed in § 216.242(c)(1)(ii)(C) over the 
course of the 5-year regulations. 

§ 216.243 Prohibitions. 
Notwithstanding takings con-

templated in § 218.92 and authorized by 
a Letter of Authorization issued under 
§§ 216.106 and 216.247, no person in con-
nection with the activities described in 
§ 216.240 may: 

(a) Take any marine mammal not 
specified in § 216.242(c); 

(b) Take any marine mammal speci-
fied in § 216.242(c) other than by inci-
dental take as specified in § 216.242(c)(1) 
and (2); 

(c) Take a marine mammal specified 
in § 216.242(c) if such taking results in 
more than a negligible impact on the 
species or stocks of such marine mam-
mal; or 

(d) Violate, or fail to comply with, 
the terms, conditions, and require-
ments of these regulations or a Letter 
of Authorization issued under §§ 216.106 
and 216.247. 

§ 216.244 Mitigation. 
(a) When conducting training activi-

ties identified in § 216.240(c), the miti-
gation measures contained in the Let-
ter of Authorization issued under 
§§ 216.106 and 216.247 must be imple-
mented. These mitigation measures in-
clude, but are not limited to: 

(1) Mitigation Measures for ASW and 
MIW training: 

(i) All lookouts onboard platforms in-
volved in ASW training events shall re-
view the NMFS-approved Marine Spe-
cies Awareness Training (MSAT) mate-
rial prior to use of mid-frequency ac-
tive sonar. 

(ii) All Commanding Officers, Execu-
tive Officers, and officers standing 
watch on the Bridge shall review the 
MSAT material prior to a training 
event employing the use of mid- or 
high-frequency active sonar. 

(iii) Navy lookouts shall undertake 
extensive training in order to qualify 
as a watchstander in accordance with 
the Lookout Training Handbook 
(NAVEDTRA, 12968–D). 

(iv) Lookout training shall include 
on-the-job instruction under the super-
vision of a qualified, experienced 
watchstander. Following successful 
completion of this supervised training 
period, Lookouts shall complete the 
Personal Qualification Standard pro-
gram, certifying that they have dem-
onstrated the necessary skills (such as 
detection and reporting of partially 
submerged objects). 

(v) Lookouts shall be trained in the 
most effective means to ensure quick 
and effective communication within 
the command structure in order to fa-
cilitate implementation of mitigation 
measures if marine mammals are spot-
ted. 

(vi) On the bridge of surface ships, 
there shall always be at least three 
people on watch whose duties include 
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observing the water surface around the 
vessel. 

(vii) All surface ships participating 
in ASW exercises shall, in addition to 
the three personnel on watch noted 
previously, have at all times during the 
exercise at least two additional per-
sonnel on watch as lookouts. 

(viii) Personnel on lookout and offi-
cers on watch on the bridge shall have 
at least one set of binoculars available 
for each person to aid in the detection 
of marine mammals. 

(ix) On surface vessels equipped with 
MFAS, pedestal mounted ‘‘Big Eye’’ (20 
× 110) binoculars shall be present and in 
good working order. 

(x) Personnel on lookout shall em-
ploy visual search procedures employ-
ing a scanning methodology in accord-
ance with the Lookout Training Hand-
book (NAVEDTRA 12968–D). Surface 
lookouts should scan the water from 
the ship to the horizon and be respon-
sible for all contacts in their sector. In 
searching the assigned sector, the look-
out should always start at the forward 
part of the sector and search aft (to-
ward the back). To search and scan, the 
lookout should hold the binoculars 
steady so the horizon is in the top third 
of the field of vision and direct the eyes 
just below the horizon. The lookout 
should scan for approximately five sec-
onds in as many small steps as possible 
across the field seen through the bin-
oculars. They should search the entire 
sector in approximately five-degree 
steps, pausing between steps for ap-
proximately five seconds to scan the 
field of view. At the end of the sector 
search, the glasses should be lowered to 
allow the eyes to rest for a few seconds, 
and then the lookout should search 
back across the sector with the naked 
eye. 

(xi) After sunset and prior to sunrise, 
lookouts shall employ Night Lookouts 
Techniques in accordance with the 
Lookout Training Handbook. At night, 
lookouts should not sweep the horizon 
with their eyes because this method is 
not effective when the vessel is mov-
ing. Lookouts should scan the horizon 
in a series of movements that should 
allow their eyes to come to periodic 
rests as they scan the sector. When vis-
ually searching at night, they should 
look a little to one side and out of the 

corners of their eyes, paying attention 
to the things on the outer edges of 
their field of vision. 

(xii) Personnel on lookout shall be 
responsible for informing the Officer of 
the Deck all objects or anomalies 
sighted in the water (regardless of the 
distance from the vessel) to the Officer 
of the Deck, since any object or dis-
turbance (e.g., trash, periscope, surface 
disturbance, discoloration) in the 
water may be indicative of a threat to 
the vessel and its crew or indicative of 
a marine species that may need to be 
avoided as warranted. 

(xiii) Commanding Officers shall 
make use of marine mammal detection 
cues and information to limit inter-
action with marine mammals to the 
maximum extent possible consistent 
with safety of the ship. 

(xiv) All personnel engaged in passive 
acoustic sonar operation (including 
aircraft, surface ships, or submarines) 
shall monitor for marine mammal vo-
calizations and report the detection of 
any marine mammal to the appropriate 
watch station for dissemination and 
appropriate action. 

(xv) Units shall use training lookouts 
to survey for marine mammals prior to 
commencement and during the use of 
active sonar. 

(xvi) During operations involving 
sonar, personnel shall utilize all avail-
able sensor and optical systems (such 
as Night Vision Goggles) to aid in the 
detection of marine mammals. 

(xvii) Navy aircraft participating in 
exercises at sea shall conduct and 
maintain, when operationally feasible 
and safe, surveillance for marine mam-
mals as long as it does not violate safe-
ty constraints or interfere with the ac-
complishment of primary operational 
duties. 

(xviii) Aircraft with deployed 
sonobuoys shall use only the passive 
capability of sonobuoys when marine 
mammals are detected within 200 yards 
(182 m) of the sonobuoy. 

(xix) Marine mammal detections 
shall be reported immediately to as-
signed Aircraft Control Unit (if partici-
pating) for further dissemination to 
ships in the vicinity of the marine 
mammals. This action shall occur 
when it is reasonable to conclude that 
the course of the ship will likely close 
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the distance between the ship and the 
detected marine mammal. 

(xx) Safety Zones—When marine 
mammals are detected by any means 
(aircraft, shipboard lookout, or acous-
tically) the Navy shall ensure that 
sonar transmission levels are limited 
to at least 6 dB below normal operating 
levels if any detected marine mammals 
are within 1000 yards (914 m) of the 
sonar dome (the bow). 

(A) Ships and submarines shall con-
tinue to limit maximum transmission 
levels by this 6-dB factor until the ma-
rine mammal has been seen to leave 
the area, has not been detected for 30 
minutes, or the vessel has transited 
more than 2,000 yards (1828 m) beyond 
the location of the last detection. 

(B) Should a marine mammal be de-
tected within or closing to inside 457 m 
(500 yd) of the sonar dome, active sonar 
transmissions shall be limited to at 
least 10 dB below the equipment’s nor-
mal operating level. Ships and sub-
marines shall continue to limit max-
imum ping levels by this 10-dB factor 
until the marine mammal has been 
seen to leave the area, has not been de-
tected for 30 minutes, or the vessel has 
transited more than 2000 yards (1828 m) 
beyond the location of the last detec-
tion. 

(C) Should the marine mammal be 
detected within or closing to inside 183 
m (200 yd) of the sonar dome, active 
sonar transmissions shall cease. Sonar 
shall not resume until the marine 
mammal has been seen to leave the 
area, has not been detected for 30 min-
utes, or the vessel has transited more 
than 2,000 yards (1828 m) beyond the lo-
cation of the last detection. 

(D) If the need for power-down should 
arise as detailed in ‘‘Safety Zones’’ in 
paragraph (a)(1)(xx) of this section, 
Navy shall follow the requirements as 
though they were operating at 235 dB— 
the normal operating level (i.e., the 
first power-down shall be to 229 dB, re-
gardless of at what level above 235 
sonar was being operated). 

(xxi) Prior to startup or restart of ac-
tive sonar, operators shall check that 
the Safety Zone radius around the 
sound source is clear of marine mam-
mals. 

(xxii) Sonar levels (generally)—The 
Navy shall operate sonar at the lowest 

practicable level, not to exceed 235 dB, 
except as required to meet tactical 
training objectives. 

(xxiii) Helicopters shall observe/sur-
vey the vicinity of an ASW Operation 
for 10 minutes before the first deploy-
ment of active (dipping) sonar in the 
water. 

(xxiv) Helicopters shall not dip their 
sonar within 200 yards (183 m) of a ma-
rine mammal and shall cease pinging if 
a marine mammal closes within 200 
yards of the helicopter dipping sonar 
(183 m) after pinging has begun. 

(xxv) Submarine sonar operators 
shall review detection indicators of 
close-aboard marine mammals prior to 
the commencement of ASW training 
activities involving active sonar. 

(xxvi) Night vision devices shall be 
available to all ships and air crews, for 
use as appropriate. 

(xxvii) Dolphin bowriding—If, after 
conducting an initial maneuver to 
avoid close quarters with dolphins, the 
ship concludes that dolphins are delib-
erately closing in on the ship to ride 
the vessel’s bow wave, no further miti-
gation actions would be necessary be-
cause dolphins are out of the main 
transmission axis of the active sonar 
while in the shallow-wave area of the 
vessel bow. 

(xxviii) TORPEXs conducted in the 
northeast North Atlantic right whale 
critical habitat (as designated in 50 
CFR Part 226) shall implement the fol-
lowing measures. 

(A) All torpedo-firing operations 
shall take place during daylight hours. 

(B) During the conduct of each test, 
visual surveys of the test area shall be 
conducted by all vessels and aircraft 
involved in the exercise to detect the 
presence of marine mammals. Addi-
tionally, trained observers shall be 
placed on the submarine, spotter air-
craft, and the surface support vessel. 
All participants shall report sightings 
of any marine mammals, including 
negative reports, prior to torpedo 
firings. Reporting requirements shall 
be outlined in the test plans and proce-
dures written for each individual exer-
cise, and shall be emphasized as part of 
pre-exercise briefings conducted with 
all participants. 

(C) Observers shall receive NMFS-ap-
proved training in field identification, 
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distribution, and relevant behaviors of 
marine mammals of the western north 
Atlantic. Observers shall fill out 
Standard Sighting Forms and the data 
shall be housed at the Naval Undersea 
Warfare Center Division Newport 
(NUWCDIVNPT). Any sightings of 
North Atlantic right whales shall be 
immediately communicated to the 
Sighting Advisory System (SAS). All 
platforms shall have onboard a copy of: 

(1) The Guide to Marine Mammals 
and Turtles of the U.S. Atlantic and 
Gulf of Mexico (Wynne and Schwartz 
1999); 

(2) The NMFS Critical Sightings Pro-
gram placard; 

(3) Right Whales, Guidelines to Mari-
ners placard. 

(D) In addition to the visual surveil-
lance discussed above, dedicated aerial 
surveys shall be conducted utilizing a 
fixed-wing aircraft. An aircraft with an 
overhead wing (i.e., Cessna Skymaster 
or similar) shall be used to facilitate a 
clear view of the test area. Two trained 
observers, in addition to the pilot, 
shall be embarked on the aircraft. Sur-
veys shall be conducted at an approxi-
mate altitude of 1000 ft (305 m) flying 
parallel track lines at a separation of 1 
nmi (1.85 km), or as necessary to facili-
tate good visual coverage of the sea 
surface. While conducting surveillance, 
the aircraft shall maintain an approxi-
mate speed of 100 knots (185 km/hr). 
Since factors that affect visibility are 
highly dependent on the specific time 
of day of the survey, the flight oper-
ator will have the flexibility to adjust 
the flight pattern to reduce glare and 
improve visibility. The entire test site 
shall be surveyed initially, but once 
preparations are being made for an ac-
tual test launch, survey effort shall be 
concentrated over the vicinity of the 
individual test location. Further, for 
approximately ten minutes imme-
diately prior to launch, the aircraft 
shall racetrack back and forth between 
the launch vessel and the target vessel. 

(E) Commencement of an individual 
torpedo test scenario shall not occur 
until observers from all vessels and air-
craft involved in the exercise have re-
ported to the Officer in Tactical Com-
mand (OTC) and the OTC has declared 
that the range is clear of marine mam-
mals. Should marine mammals be 

present within or seen moving toward 
the test area, the test shall be either 
delayed or moved as required to avoid 
interference with the animals. 

(F) The TORPEX shall be suspended 
if the Beaufort Sea State exceeds 3 or 
if visibility precludes safe operations. 

(G) Vessel speeds: 
(1) During transit through the north-

eastern North Atlantic right whale 
critical habitat, surface vessels and 
submarines shall maintain a speed of 
no more than 10 knots (19 km/hr) while 
not actively engaged in the exercise 
procedures. 

(2) During TORPEX operations, a fir-
ing vessel should, where feasible, not 
exceed 10 knots. When a submarine is 
used as a target, vessel speeds should, 
where feasible, not exceed 18 knots. 
However, on occasion, when surface 
vessels are used as targets, the vessel 
may exceed 18 kts in order to fully test 
the functionality of the torpedoes. This 
increased speed would occur for a short 
period of time (e.g., 10–15 minutes) to 
evade the torpedo when fired upon. 

(H) In the event of an animal strike, 
or if an animal is discovered that ap-
pears to be in distress, the Navy shall 
immediately report the discovery 
through the appropriate Navy chain of 
Command. 

(xxix) The Navy shall abide by the 
following additional measures: 

(A) The Navy shall avoid planning 
major exercises in the specified plan-
ning awareness areas (PAAs—as de-
picted in NMFS’ ‘‘Environmental As-
sessment of Mitigation Alternatives for 
Issuance of Incidental Take Regula-
tions to U.S. Navy for Atlantic Fleet 
Active Sonar Training (AFAST)’’) 
where feasible. Should national secu-
rity require the conduct of more than 
four major exercises (C2X, JTFEX, 
SEASWITI, or similar scale event) in 
these areas (meaning all or a portion of 
the exercise) per year the Navy shall 
provide NMFS with prior notification 
and include the information in any as-
sociated after-action or monitoring re-
ports. 

(B) The Navy shall conduct no more 
than one of the four above-mentioned 
major exercises (COMPTUEX, JTFEX, 
SEASWITI or similar scale event) per 
year in the Gulf of Mexico to the ex-
tent operationally feasible. If national 
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security needs require more than one 
major exercise to be conducted in the 
Gulf of Mexico PAAs, the Navy shall 
provide NMFS with prior notification 
and include the information in any as-
sociated after-action or monitoring re-
ports. 

(C) The Navy shall include the PAAs 
in the Navy’s Protective Measures As-
sessment Protocol (PMAP) (imple-
mented by the Navy for use in the pro-
tection of the marine environment) for 
unit level situational awareness (i.e., 
exercises other than COMPTUEX, 
JTFEX, SEASWITI) and planning pur-
poses. 

(D) Helicopter Dipping Sonar—Unless 
otherwise dictated by national security 
needs, the Navy shall minimize heli-
copter dipping sonar activities within 
the southeastern areas of North Atlan-
tic right whale critical habitat (as des-
ignated in 50 CFR part 226) from No-
vember 15–April 15. 

(E) Object Detection Exercises—The 
Navy shall implement the following 
measures regarding object detection 
activities in the southeastern areas of 
the North Atlantic right whale critical 
habitat: 

(1) The Navy shall reduce the time 
spent conducting object detection exer-
cises in the NARW critical habitat; 

(2) Prior to conducting surface ship 
object detection exercises in the south-
eastern areas of the North Atlantic 
right whale critical habitat during the 
time of November 15–April 15, ships 
shall contact FACSFACJAX to obtain 
the latest North Atlantic right whale 
sighting information. FACSFACJAX 
shall advise ships of all reported whale 
sightings in the vicinity of the critical 
habitat and associated areas of concern 
(which extend 9 km (5 NM) seaward of 
the designated critical habitat bound-
aries). To the extent operationally fea-
sible, ships shall avoid conducting 
training in the vicinity of recently 
sighted North Atlantic right whales. 
Ships shall maneuver to maintain at 
least 500 yards separation from any ob-
served whale, consistent with the safe-
ty of the ship. 

(xxx) The Navy shall abide by the let-
ter of the ‘‘Stranding Response Plan 
for Major Navy Training Exercises in 
the AFAST Study Area’’ (available at: 
http://www.nmfs.noaa.gov/pr/permits/inci-

dental.htm), to include the following 
measures: 

(A) Shutdown Procedures—When an 
Uncommon Stranding Event (USE—de-
fined in § 216.241) occurs during a Major 
Training Exercise (MTE, including 
SEASWITI, IAC, Group Sails, JTFEX, 
or COMPTUEX) in the AFAST Study 
Area, the Navy shall implement the 
procedures described below. 

(1) The Navy shall implement a Shut-
down (as defined § 216.241) when advised 
by a NMFS Office of Protected Re-
sources Headquarters Senior Official 
designated in the AFAST Stranding 
Communication Protocol that a USE 
involving live animals has been identi-
fied and that at least one live animal is 
located in the water. NMFS and Navy 
shall communicate, as needed, regard-
ing the identification of the USE and 
the potential need to implement shut-
down procedures. 

(2) Any shutdown in a given area 
shall remain in effect in that area until 
NMFS advises the Navy that the sub-
ject(s) of the USE at that area die or 
are euthanized, or that all live animals 
involved in the USE at that area have 
left the area (either of their own voli-
tion or herded). 

(3) If the Navy finds an injured or 
dead animal of any species other than 
North Atlantic right whale floating at 
sea during an MTE, the Navy shall no-
tify NMFS immediately or as soon as 
operational security considerations 
allow. The Navy shall provide NMFS 
with species or description of the ani-
mal(s), the condition of the animal(s) 
including carcass condition (if the ani-
mal(s) is/are dead), location, time of 
first discovery, observed behaviors (if 
alive), and photo or video (if available). 
Based on the information provided, 
NMFS shall determine if, and advise 
the Navy whether a modified shutdown 
is appropriate on a case-by-case basis. 

(4) If the Navy finds an injured (or 
entangled) North Atlantic right whale 
floating at sea during an MTE, the 
Navy shall implement shutdown proce-
dures (14 or 17 nm, as defined below) 
around the animal immediately (with-
out waiting for notification from 
NMFS). The Navy shall then notify 
NMFS (pursuant to the AFAST Com-
munication Protocol) immediately or 
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as soon as operational security consid-
erations allow. The Navy shall provide 
NMFS with species or description of 
the animal(s), the condition of the ani-
mal(s) including carcass condition (if 
the animal(s) is/are dead), location, 
time of first discovery, observed behav-
iors (if alive), and photo or video (if 
available). Subsequent to the discovery 
of the injured whale, any Navy plat-
forms in the area shall report any 
North Atlantic right whale sightings to 
NMFS (or to a contact that can alert 
NMFS as soon as possible). Based on 
the information provided, NMFS may 
initiate/organize an aerial survey (by 
requesting the Navy’s assistance pursu-
ant to the memorandum of agreement 
(MOA) (see (a)(1)(xxx)(C) of this sec-
tion) or by other available means) to 
see if other North Atlantic right 
whales are in the vicinity. Based on the 
information provided by the Navy and, 
if necessary, the outcome of the aerial 
surveys, NMFS shall determine wheth-
er a continued shutdown is appropriate 
on a case-by-case basis. Though it will 
be determined on a case-by-case basis 
after Navy/NMFS discussion of the sit-
uation, NMFS anticipates that the 
shutdown will continue within 14 or 17 
nm of a live, injured/entangled North 
Atlantic right whale until the animal 
dies or has not been seen for at least 3 
hours (either by NMFS staff attending 
the injured animal or Navy personnel 
monitoring the area around where the 
animal was last sighted). 

(5) If the Navy finds a dead North At-
lantic right whale floating at sea dur-
ing an MTE, the Navy shall notify 
NMFS (pursuant to AFAST Stranding 
Communication Protocol) immediately 
or as soon as operational security con-
siderations allow. The Navy shall pro-
vide NMFS with species or description 
of the animal(s), the condition of the 
animal(s) (including carcass condition 
if the animal(s) is/are dead), location, 
time of first discovery, observed behav-
iors (if alive), and photo or video (if 
available). Subsequent to the discovery 
of the dead whale, if the Navy is oper-
ating sonar in the area they shall use 
increased vigilance (in looking for 
North Atlantic right whales) and all 
platforms in the area shall report 
sightings of North Atlantic right 
whales to NMFS as soon as possible. 

Based on the information provided, 
NMFS may initiate/organize an aerial 
survey (by requesting the Navy’s as-
sistance pursuant to the MOA (see 
(a)(1)(xxx)(C) of this section) or by 
other available means) to see if other 
North Atlantic right whales are in the 
vicinity. Based on the information pro-
vided by the Navy and, if necessary, 
the outcome of the aerial surveys, 
NMFS will determine whether any ad-
ditional mitigation measures are nec-
essary on a case-by-case basis. 

(6) In the event, following a USE, 
that: (a) Qualified individuals are at-
tempting to herd animals back out to 
the open ocean and animals are not 
willing to leave, or (b) animals are seen 
repeatedly heading for the open ocean 
but turning back to shore, NMFS and 
the Navy should coordinate (including 
an investigation of other potential an-
thropogenic stressors in the area) to 
determine if the proximity of MFAS/ 
HFAS training activities or explosive 
detonations, though farther than 14 or 
17 nm from the distressed animal(s), is 
likely decreasing the likelihood that 
the animals return to the open water. 
If so, NMFS and the Navy shall further 
coordinate to determine what measures 
are necessary to further minimize that 
likelihood and implement those meas-
ures as appropriate. 

(B) Within 72 hours of NMFS noti-
fying the Navy of the presence of a 
USE, the Navy shall provide available 
information to NMFS (per the AFAST 
Communication Protocol) regarding 
the location, number and types of 
acoustic/explosive sources, direction 
and speed of units using MFAS/HFAS, 
and marine mammal sightings infor-
mation associated with training activi-
ties occurring within 80 nm (148 km) 
and 72 hours prior to the USE event. 
Information not initially available re-
garding the 80 nm (148 km), 72 hours, 
period prior to the event shall be pro-
vided as soon as it becomes available. 
The Navy shall provide NMFS inves-
tigative teams with additional relevant 
unclassified information as requested, 
if available. 

(C) Memorandum of Agreement 
(MOA)—The Navy and NMFS shall de-
velop a MOA, or other mechanism con-
sistent with Federal fiscal law require-
ments (and all other applicable laws), 
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that will establish a framework where-
by the Navy can (and provide the Navy 
examples of how they can best) assist 
NMFS with stranding investigations in 
certain circumstances. This document 
shall be finalized in 2009 (unless NMFS 
notifies the Navy that a delay is need-
ed). 

(2) Mitigation for IEER/AEER—The 
following are mitigation measures for 
use with Extended Echo Ranging/Im-
proved Extended Echo Ranging (EER/ 
IEER) and Advanced Extended Echo 
Ranging given an explosive source gen-
erates the acoustic wave used in this 
sonobuoy. 

(i) Navy crews shall conduct visual 
reconnaissance of the drop area prior 
to laying their intended sonobuoy pat-
tern. This search should be conducted 
below 500 yards (457 m) at a slow speed, 
if operationally feasible and weather 
conditions permit. In dual aircraft 
training activities, crews are allowed 
to conduct coordinated area clear-
ances. 

(ii) For IEER (AN/SSQ–110A), Navy 
crews shall conduct a minimum of 30 
minutes of visual and acoustic moni-
toring of the search area prior to com-
manding the first post (source/receiver 
sonobuoy pair) detonation. This 30- 
minute observation period may include 
pattern deployment time. 

(iii) For any part of the briefed pat-
tern where a post (source/receiver sono-
buoy pair) will be deployed within 1,000 
yards (914 m) of observed marine mam-
mal activity, deploy the receiver ONLY 
and monitor while conducting a visual 
search. When marine mammals are no 
longer detected within 1,000 yards (914 
m) of the intended post position, co-lo-
cate the explosive source sonobuoy 
(AN/SSQ–110A) (source) with the re-
ceiver. 

(iv) When operationally feasible, 
Navy crews shall conduct continuous 
visual and aural monitoring of marine 
mammal activity. This is to include 
monitoring of own-aircraft sensors 
from first sensor placement to check-
ing off station and out of communica-
tion range of these sensors. 

(v) Aural Detection: If the presence of 
marine mammals is detected aurally, 
then that should cue the aircrew to in-
crease the diligence of their visual sur-
veillance. Subsequently, if no marine 

mammals are visually detected, then 
the Navy crew may continue multi- 
static active search. 

(vi) Visual Detection: 
(A) If marine mammals are visually 

detected within 1,000 yards (914 m) of 
the explosive source sonobuoy (AN/ 
SSQ–110A) intended for use, then that 
payload shall not be detonated. 

(B) Navy Aircrews may utilize this 
post once the marine mammals have 
not been re-sighted for 30 minutes, or 
are observed to have moved outside the 
1,000 yards (914 m) safety buffer. 

(C) Navy Aircrews may shift their 
multi-static active search to another 
post, where marine mammals are out-
side the 1,000 yards (914 m) safety buff-
er. 

(vii) For IEER (AN/SSQ–110A), Navy 
Aircrews shall make every attempt to 
manually detonate the unexploded 
charges at each post in the pattern 
prior to departing the operations area 
by using the ‘‘Payload 1 Release’’ com-
mand followed by the ‘‘Payload 2 Re-
lease’’ command. Aircrews shall refrain 
from using the ‘‘Scuttle’’ command 
when two payloads remain at a given 
post. Aircrews shall ensure that a 1,000 
yard (914 m) safety buffer, visually 
clear of marine mammals, is main-
tained around each post as is done dur-
ing active search operations. 

(viii) Navy Aircrews shall only leave 
posts with unexploded charges in the 
event of a sonobuoy malfunction, an 
aircraft system malfunction, or when 
an aircraft must immediately depart 
the area due to issues such as fuel con-
straints, inclement weather, and in- 
flight emergencies. In these cases, the 
sonobuoy will self-scuttle using the 
secondary or tertiary method. 

(ix) The Navy shall ensure all pay-
loads are accounted for. Explosive 
source sonobuoys (AN/SSQ–110A) that 
cannot be scuttled shall be reported as 
unexploded ordnance via voice commu-
nications while airborne, then upon 
landing via naval message. 

(x) Marine mammal monitoring shall 
continue until out of own-aircraft sen-
sor range. 

(3) Mitigation Measures Related to 
Vessel Transit and North Atlantic 
Right Whales: 

(i) Mid-Atlantic, Offshore of the 
Eastern United States: 
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(A) All Navy vessels are required to 
use extreme caution and operate at a 
slow, safe speed consistent with mis-
sion and safety during the months indi-
cated below and within a 37 km (20 nm) 
arc (except as noted) of the specified 
associated reference points: 

(1) South and East of Block Island (37 
km (20 NM) seaward of line between 41– 
4.49° N. lat. 071–51.15° W. long. and 41– 
18.58° N. lat. 070–50.23° W. long): Sept– 
Oct and Mar–Apr. 

(2) New York/New Jersey (40–30.64° N. 
lat. 073–57.76° W. long.): Sep–Oct and 
Feb–Apr. 

(3) Delaware Bay (Philadelphia) (38– 
52.13° N. lat. 075–1.93° W. long.): Oct–Dec 
and Feb–Mar. 

(4) Chesapeake Bay (Hampton Roads 
and Baltimore) (37–1.11° N. lat. 075– 
57.56° W. long.): Nov–Dec and Feb–Apr. 

(5) North Carolina (34–41.54° N. lat. 
076–40.20° W. long.): Dec–Apr. 

(6) South Carolina (33–11.84° N. lat. 
079–8.99° W. long. and 32–43.39° N. lat. 
079–48.72° W. long.): Oct–Apr. 

(B) During the months indicated in 
paragraph (a)(3)(i)(A) of this section, 
Navy vessels shall practice increased 
vigilance with respect to avoidance of 
vessel-whale interactions along the 
mid-Atlantic coast, including transits 
to and from any mid-Atlantic ports not 
specifically identified in paragraph 
(a)(3)(i)(A) of this section. 

(C) All surface units transiting with-
in 56 km (30 NM) of the coast in the 
mid-Atlantic shall ensure at least two 
watchstanders are posted, including at 
least one lookout who has completed 
required MSAT training. 

(D) Navy vessels shall not knowingly 
approach any whale head on and shall 
maneuver to keep at least 457 m (1,500 
ft) away from any observed whale, con-
sistent with vessel safety. 

(ii) Southeast Atlantic, Offshore of 
the Eastern United States—for the pur-
poses of the measures below (within 
this paragraph), the ‘‘southeast’’ en-
compasses sea space from Charleston, 
South Carolina, southward to Sebas-
tian Inlet, Florida, and from the coast 
seaward to 148 km (80 NM) from shore. 
North Atlantic right whale critical 
habitat is the area from 31–15° N. lat. 
to 30–15° N. lat. extending from the 
coast out to 28 km (15 NM), and the 
area from 28–00° N. lat. to 30–15° N. lat. 

from the coast out to 9 km (5 NM). All 
mitigation measures described here 
that apply to the critical habitat apply 
from November 15–April 15 and also 
apply to an associated area of concern 
which extends 9 km (5 NM) seaward of 
the designated critical habitat bound-
aries. 

(A) Prior to transiting or training in 
the critical habitat or associated area 
of concern, ships shall contact Fleet 
Area Control and Surveillance Facil-
ity, Jacksonville, to obtain latest 
whale sighting and other information 
needed to make informed decisions re-
garding safe speed and path of intended 
movement. Subs shall contact Com-
mander, Submarine Group Ten for 
similar information. 

(B) The following specific mitigation 
measures apply to activities occurring 
within the critical habitat and an asso-
ciated area of concern which extends 9 
km (5 NM) seaward of the designated 
critical habitat boundaries: 

(1) When transiting within the crit-
ical habitat or associated area of con-
cern, vessels shall exercise extreme 
caution and proceed at a slow safe 
speed. The speed shall be the slowest 
safe speed that is consistent with mis-
sion, training and operations. 

(2) Speed reductions (adjustments) 
are required when a whale is sighted by 
a vessel or when the vessel is within 9 
km (5 NM) of a reported new sighting 
less then 12 hours old. Circumstances 
could arise where, in order to avoid 
North Atlantic right whale(s), speed re-
ductions could mean vessel must re-
duce speed to a minimum at which it 
can safely keep on course or vessels 
could come to an all stop. 

(3) Vessels shall avoid head-on ap-
proaches to North Atlantic right 
whale(s) and shall maneuver to main-
tain at least 457 m (500 yd) of separa-
tion from any observed whale if deemed 
safe to do so. These requirements do 
not apply if a vessel’s safety is threat-
ened, such as when a change of course 
would create an imminent and serious 
threat to a person, vessel, or aircraft, 
and to the extent vessels are restricted 
in the ability to maneuver. 

(4) Ships shall not transit through 
the critical habitat or associated area 
of concern in a North-South direction. 

VerDate Mar<15>2010 18:45 Nov 16, 2012 Jkt 226235 PO 00000 Frm 00118 Fmt 8010 Sfmt 8010 Q:\50\50V10.TXT ofr150 PsN: PC150



107 

National Marine Fisheries Service/NOAA, Commerce § 216.245 

(5) Ships, surfaced subs, and aircraft 
shall report any whale sightings to 
Fleet Area Control and Surveillance 
Facility, Jacksonville, by the quickest 
and most practicable means. The sight-
ing report shall include the time, lati-
tude/longitude, direction of movement 
and number and description of whale 
(i.e., adult/calf). 

(iii) Northeast Atlantic, Offshore of 
the Eastern United States: 

(A) Prior to transiting the Great 
South Channel or Cape Cod Bay crit-
ical habitat areas, ships shall obtain 
the latest North Atlantic right whale 
sightings and other information needed 
to make informed decisions regarding 
safe speed. The Great South Channel 
critical habitat is defined by the fol-
lowing coordinates: 41–00° N. lat., 69–05° 
W. long.; 41–45° N. lat, 69–45° W. long; 
42–10° N. lat., 68–31° W. long.; 41–38° N. 
lat., 68–13° W. long. The Cape Cod Bay 
critical habitat is defined by the fol-
lowing coordinates: 42–04.8° N. lat., 70– 
10° W. long.; 42–12° N. lat., 70–15° W. 
long.; 42–12° N. lat., 70–30° W. long.; 41– 
46.8° N. lat., 70–30° W. long. 

(B) Ships, surfaced subs, and aircraft 
shall report any North Atlantic right 
whale sightings (if the whale is identi-
fiable as a right whale) off the north-
eastern U.S. to Patrol and Reconnais-
sance Wing (COMPATRECONWING). 
The report shall include the time of 
sighting, lat/long, direction of move-
ment (if apparent) and number and de-
scription of the whale(s). 

(C) Vessels or aircraft that observe 
whale carcasses shall record the loca-
tion and time of the sighting and re-
port this information as soon as pos-
sible to the cognizant regional environ-
mental coordinator. All whale strikes 
must be reported. This report shall in-
clude the date, time, and location of 
the strike; vessel course and speed; op-
erations being conducted by the vessel; 
weather conditions, visibility, and sea 
state; description of the whale; nar-
rative of incident; and indication of 
whether photos/videos were taken. 
Navy personnel are encouraged to take 
photos whenever possible. 

(D) Specific mitigation measures re-
lated to activities occurring within the 
critical habitat include the following: 

(1) Vessels shall avoid head-on ap-
proaches to North Atlantic right 

whale(s) and shall maneuver to main-
tain at least 457 m (500 yd) of separa-
tion from any observed whale if deemed 
safe to do so. These requirements do 
not apply if a vessel’s safety is threat-
ened, such as when change of course 
would create an imminent and serious 
threat to person, vessel, or aircraft, 
and to the extent vessels are restricted 
in the ability to maneuver. 

(2) When transiting within the crit-
ical habitat or associated area of con-
cern, vessels shall use extreme caution 
and operate at a safe speed so as to be 
able to avoid collisions with North At-
lantic right whales and other marine 
mammals, and stop within a distance 
appropriate to the circumstances and 
conditions. 

(3) Speed reductions (adjustments) 
are required when a whale is sighted by 
a vessel or when the vessel is within 9 
km (5 NM) of a reported new sighting 
less than one week old. 

(4) Ships transiting in the Cape Cod 
Bay and Great South Channel critical 
habitats shall obtain information on 
recent whale sightings in the vicinity 
of the critical habitat. Any vessel oper-
ating in the vicinity of a North Atlan-
tic right whale shall consider addi-
tional speed reductions as per Rule 6 of 
International Navigational Rules. 

§ 216.245 Requirements for monitoring 
and reporting. 

(a) As outlined in the AFAST Strand-
ing Communication Plan, the Navy 
must notify NMFS immediately (or as 
soon as clearance procedures allow) if 
the specified activity identified in 
§ 216.240(c) is thought to have resulted 
in the mortality or injury of any ma-
rine mammals, or in any take of ma-
rine mammals not identified in 
§ 216.242(c). 

(b) The Navy must conduct all moni-
toring and required reporting under the 
Letter of Authorization, including 
abiding by the AFAST Monitoring 
Plan, which is incorporated herein by 
reference. 

(c) The Navy shall complete an Inte-
grated Comprehensive Monitoring Pro-
gram (ICMP) Plan in 2009. This plan-
ning and adaptive management tool 
shall include: 

(1) A method for prioritizing moni-
toring projects that clearly describes 
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